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A, Jc\enjd’\'iﬂj & Pebitionec
The perzen Qxlms Y chlaon ‘o Keandle uohos Full
name 1o Kier Yeande Camdrar. Veandle Yo a descendant of
GCoutner. Heonde 1s the minc\‘reswfnr in Yier, eande 1s The
midle nemt / secnd Christion nasz of Patiboner.

B, Cikabion to Const oF Appeals Decision

Pebibiorer wiches to Wyve revewed the Court oF Appeals
UnP»\bUS\\LJ\ Opinion Rled 4/15/2019 tn the Goat of Appeals
 Sor e Stete O“Fchsanﬁ)n, Dsion |, m()er Case No.Fo42-4-|,

AN order denjnt) o. motion for recoideraben of o
Onpuelisha Opinitn abovemersbioned twas Sled 5/21)2019 1~ Ye
Coudl oF Appeals of Hiu State & L\)@H n\c){m ) Divisien ).

C. Is5ues Resented for Rowiew

<‘1) Inthe AQGS;\CM C? te Cbcu‘l: D{: Afpeg\s ,in e Presé;\":_ CeSe,
n Ct)ng(){d‘_ with o dedsion of He .SUPYQ_NQ, Ccu.{‘{:?

CZ) T the Aecisien oF Hho Gt ot [weqls, 1nJhe Presen": Case,
i ot lid Wit o P\,\H«‘lsm opirdan ov The Coait AR }_‘q?pe_c.h?

Gﬂ Onder Arbide ], sechon 1 of e (onshitudion of the Slede
ot \*)C‘S\Qﬂg‘bﬂ, it has been declared Het " all POU'S(“\ prwer %

.l.—



ichesert in the pesle, and gperments derive, uir yust gusers
from the consedt of He apverned , and are established to Y"’Jﬁect
or\ cintain inddusl R, Terdow : |
(o) Does a pereon comvicked o} cnve, ftse, suel
pcl;ﬁal powas |
() Prior To comickion, does a person charyed withy
Crng o5 swc YOU"E e pow & 7
© Does ‘e Pe:EﬁON.r have of &)}f} H Petibionr
ever have sudh plibie guwes ?
() Are the v Qk%a whith were Gk o He Pelibiner
on l0-b-201Y4 ,'mc\uu n @s& Tuwe EHJJM'AM\ r‘\o‘r\"h whah 6
S)wemmeﬁfb are established ¥ pm{ﬁc’& ond e atads |
©) Are the r\;tjh’b ot the accusel tasmateed C»,:)
Arbde 1 Seé‘\ior\ 22 of $WL Gonst. of Wash. or e St Am ok
fe 055 Consl. Tncluded Fa o Tndiiduel Vighhs cohida epvennuly
are, estanlishid to ?m\.&\; and manten,
@) Wae The afpe\\m‘t\: 1ndi Viékﬁl VSC W FN\EQCLQ»Q
ol meiskainel 1o Yhe P\'{sm‘\: s ? ‘
(‘f)'Onr)ox Arde l, sechon 3 of $he Const. of Wash., every
ferson o c:)uo:wied the ﬁj\&_ to %Q\‘:) Sf@\k ,u’)r‘\{e, ahd quUdL\. '
on all subjeck.  Threfor
@ Iwn o Qﬁmim\ Seﬂir\s, s o O\Ma{k :)‘zue UP'
sucls ﬁﬂ\n"t % e hég D-f?oln{%\ Counse\?
() 35 an O-Yfe_“\n£a ?n‘Or to 14l mokis fo weive
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counst], and He Cowt refuss 10 perpt Tum fo wmve cunsel,
how o Yt nat ‘rwlv&ie, vpon Such riﬁh‘u
@) Con ass z)y\m.\ Counsel ;m)[)e&z, UfOn suehy 1 %.L?
Q/\\) Dres C\SSESM\ counse| vae, UP hifrs\ n‘\ﬁ)‘d‘-
-?\m\s Sfenk or wrte on all S‘»mb}«’& , qu{iculqu;\qsst‘shec\
Comasels s UiSe, cost ,eder, wdhan re?re;enlib Hab clied i
o TR Nl Sd:etﬁ. | |
@) In o criminal setbasy; wdo Jas such n‘ﬂH: the
AeSendwat / ap Fe\\cult. of ass( am\ coanse) 27 '

1. “On of ooound 10- (t~-2014, Fhe UnQQPGE\cy\ez\,a;fpel\m{, |
Yecevel severl .Q: wbsﬁ,aﬂde\ rff)‘njt.s, }nc\lw))ﬁ bt net Oaled
toi(e) T ﬁ\c‘w;‘ho V‘Q?TQ%'{'.C\JG% %30\ ).qu):»)QS‘ S the r\;f)h{‘b Fk‘ul
Qs \{3. Seo Alnchment A |

7. On of oA 10-6-20X, fhe Dnomx‘@\u\ G-?Pe\bn‘t,e&ardsel
s eabstasdial ﬁs\n{ ™ xasenj&:«’c‘w« Q;:) A \qu)fju , ok Whakcom
'Com{:) Yublie D ehenders g, WS ovnted o YQ?vesanJc fum, Swec
(VA D) 1712, Al Chatfit s ul ‘m«&l\.)m atforney fom i
ofha astigne), See 'KP( THE HWNCEMLE (RA J.Ur-tR\e,B\bee)%P, (n 19-20,

5. Dae b ofUds oF interat belwan Abn Untfie and Hhe

1- Tssues Dol 4 arg ?rese,n{u\ onver RAP 134 (b\(s‘)
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an\Qx s{bne-l a,?Fd\m{, ammss-l: obler "tﬁnos,"thb arpe\lm‘l: mevel fo
have Counsel subsbhebed ) see RP(vol 31} 24, (N, 3~ 20, which
mobea was q\jdfmielj deried, ser Td, so e Qf‘)dhn"; the
o o pioced pro se; se RPUI T 29, n 21-22, whick
mobien was L\\-\iw{e13 'c)n\n)ce:l,m Rp Q/J\l} i (Z‘mfz

4.  On or ovwnd Jung, 19,2013, the eilermemren by

“e'w a4

1o armigi e Ofpzl\u\jt‘fl&@‘c\m{ on o First Amended In‘r'w‘{:‘%m
P\P@OL‘EQ LO-6%, The foa%gb%(; was atbmadely cosbnued o]
Sune 24,2015, hecausr Y wad said Bk He appellert ~detouait
qu‘\so?f\f) to luve to see Yo Su&j{,um Rp (Vo I"u) 6S, e 4,
becausy the a-we\h&t*&&?&&m‘l: Way Qi{QWLFJUMD o “o\cczr‘c. for.
valug all charges and all oads,” set RP(Vo\ T &, (n 22 - &y

‘&?g G 4.

5. Onor avand. Joune 24,201S, a mc&ica hc,m‘vj 'wa.s h;) In
o tad toud) see RP (VoL W) 69, wheren e Judge o over
e M ovder c&\ow\\f) Defeadat to reFfesqﬂt Wi oo order
relieving e Pub\ic Aetender as te atborne vt reccml ;’ S22 RP
(Vo WY, Lie 5- RP 35, L 20. The clese@&-aﬂseunt | aformed
e Cowt MJWS Nawd 35 sk U Gdae and tel no one
Cou\ Foriz um To be '.50.%\7%\3 oo ke by nb{‘_,, a~d dowy So
- oastibes Shaveny, see @p(Vel W) B0, . 18~ 23, The Cout
fan poceadel to armign tle defendast~appellst onfie Rest
Arnerded Teforsmectien, Ser gh Vol \V) 88, L. 25~8P B9, Ln 2.
T cle,&,\;)ml; - aﬂ?ﬂ\«-\{: ob:j Lc\:e,\ ’\‘D e hase }0 L\J‘!\IC\A‘ e wjas

__q_




bu\ﬂ‘) ormignal vader, see 8Pl W)G0, Lin 15- 20, anl askel

o Ve, mm‘y\e«l Yo s tme ond proper name, See P Vol W),
- ln 21-2%, The CDME nover aked e :)e:?au)ai for his Lrme
gl Pper pead ; el RP (Vel W> b-102, but did ask Yie
Agfedast~ afPel\mJt ¥ he wasbed sjtcw\b:\ Counsel or ao}:, SR,
RP (Vol W), Ln 10-U1, Yo which the defendas ~appellant
f{;ﬁ;ec&%&\\? Y e,s()mée& ,“no , I o) ﬂfi— nee\ S‘:Nv& b() Connse| ;)
See. T4, Liv 32-13.

(O- Oﬂ ov Q-WN\.Q 3u].t J.,ZCI‘S, QP\DM mo’h‘-’f\ )\Q;Lr\ LURS
hed tn the tricd wad, see RP (Ve V)105. The defendet ~
@??&\\A-‘:‘C C\J& no)t d\,\:—em\) OmA "‘(\\L COL\(£ 0N }h g rwo‘%% Orae,nj

o coﬁfetenc? evaludion. See. RP(VolV) 10, (n 15- 13, Tly Gk
oalso vevesed it dedsien to allew i deleadust "Q-FFﬁ“:in o
epraot Wimsd} and reappintel tounset, Ser RP(Vol V) 108, G-
13, T defendant~appellal was rover nobel thd e, purpose
of suid metien heamy was b oo over 'Ms“cmlvelmcj‘ fo Tngm{;
Wimself L See. RP(Vel V) 105-13%.

T, Afer He deSendat- “fFeu‘“t tas “pund Cvae%;enf to
<head Yhal, o\e’?ig'vm\ consel, Alan Chalfie , 00 or aroand SQFLGMW
10,215, dmﬂenad {he vePaf)c, ol .CUMle,enc made ED “Western
Shedz, ser. fRP(Vol VL) 241, L. 10~ 22, ‘%% affell%{j’\p\é;@)a\{:

e RS G0 i Made on O\D‘JECBO'\ o ccunsel's
Ciston, See. P Q)o\ vul) A4S, e 1~ 20, RP34( ,Lin b~ 12,

-

AL
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; 8. On or C\W""-ML gé?{?m‘b?f ﬁ;zclg) ;y\ o €{£n(.
Tewewl ‘\Qﬁ; "‘f); e CC’M‘{: Sl?ﬁ\«e& m{: ‘\": \)m)QI'SjCOQ.) Hat e de e.u\"nt"

appellast 5 net Me. Gasdrer. Sa RP(W X) 152, (n 1.5~ 1. e
()‘LSQ“‘DQG{—&FPQ'“‘S\: a\jo cjgtje'&\ tD ‘H\Q’ SuﬁﬁesLe‘/\ CU’\-BS'\\AAV\LQ,
i’iv‘:o;e& %3 ounse |, see R.P(\lo\ )K) 151~ 152, lh, 14, Th JeSeakit-

ovwel\,m‘c alio tnvorned Fhe Cout lut {03 wdsmn:)ﬁh Coast Rules R
12" Qamyech (@ @sfers vpon P cliedt e Uibmale autlty &
0\6‘(:6‘(“\'4&2, e Furpol& {‘D E&Se'rva\ Ei.) [Q{:)c\\ re?reseijb‘m ,” See )ZPCVOI
I£) 152, (ny 25~ &P 353, (n B, The Cort seid W would address
ol 1n S c\é%a«&*i‘a-wd\ai\s syc,cic\\ se{, seb for Nowember y
2015, See £ (Vo \x) 15%, (. 4-5»
4. On or amd  Nevenber 10, 20157 iw qu.uf-eﬁen
Headry), Y Toiening dodwr, Hendrdeson | fest ifiel flut the Jedendat-
?é\\w%, “edrbotel 0 SL-uf'bms 0¥ el disomer ok mi \c)v{: ‘]'MPCM‘I”

hus level ‘7:;"\:\4\1\(,353&%,"5—6&,.}1‘)@(2\ X)IBQ;LYL 14- 75, Jus Huakbha 1y
Ve 5«3mze.-l, see £P(Vol X141t 5, and tardine comelue ﬂm‘t

he 9055255&1 the C“fcxﬁr{ to ket o o) ond o fuduel um)e:stow)c‘j

of fl cowrk prceadings;sae RA(VA K)I8, (. 1-b.

. 10. On of anwd Febmn-g 1o, 2226, Yor & secend B,

‘e c\ey,em\wlxv_fpe\[mjt wes Sound, mm?e\;a’]; Seq M’(ﬂﬁ\}u\ )(\\\) 282,

b &- 14
11. On of &rOum\ M,m‘r‘\ 1‘*.201&,0»42 oan CLTT!GSv\mnt

2~ NO%C@ b no hoadny wad ever W 0n NoVemby 3:201S as shded B8 ")mc!“\\vl
be Wk tathe previows exn?y ;30 e Corit Neves add1esseld the tssue T‘@\,)c\n)\\\:s
lored '(CFTO.){;\WOA.

_(D..




heanas 0N c‘(\ax:)es o a seFm{ﬁ cose( N0+ 2100259 8) Han

€l one Currertly on appeal,the defentent- appelleal allentp Lest

to @k&f o ?\-&\ o?gw\ty‘@g, RP(Vol v z01,(n b~ FP %02,
15, cdids e Cadk alBmtel demal becasz i Sab that e deSenlnt
Adid nob ke ocFall (Lﬂyfe,dﬂgdﬂ ot e d\a:f)es In "\:ru«,JC of um, ¢ 2P
Q}o\ XN)%%’ L 15-1S. T aa,g:eném‘kaffel\ant Tean reqvas{-oe an
O loes Hem\h:) YN‘&%JL to (R4S, so it he coald d‘-ﬂ)\jé bus
orend plea oF AJESDO({:) ® & plaa o grolty, sew RP(Vel XIV)39,
Lho17- 1%, Tl Coat ws?cm)el tlat ane C'M"\f)e_ A P\m&-—'}
would TQC‘Ui“fQ.. The ddendat o e femandal B He Cu&{,o:lj o DL
'-?or A i‘r\\.&f)n ‘{f,m‘cl'){g\.\ﬁ‘{ cd‘,\LQ a\So \mdw)e, q%;xe,}[, D not o~
or B oer as (Gl defendt was) deserling S RP(Vel XV )34,
L. 20~ RP 310, Ln X+ As the Collquy belwen tle (ourt and e
01&%%90«:\3(_ on s tssue YVOCQG)J&\, Te C:uu‘{_ a&wﬂe.‘( ‘fr‘,,,}c The
SQ/I{ZQ'HCL conll bo . Sor *.’,Xau-rLL ,\\(DO meaths 4\3 A0 Mc‘aﬁt&G--)
s for o g See RP(Vol KIV)BID, i 18- TP 314, L 4 (ophoss o)

12, On of amund Mah 13,2016, 1n « headwy wlek
Cormsel puk forth onotler modos o stinug, See 2P (Vol V)9,
Cownsel , Alan Chalfie, $or a Sao;\& Lz | Cl(&“éiﬂerl a.ffgi\.m{} O}efen.)x,\g
COMFCEQMD; s RP Q}o\f\/)?ﬁl— 5,
12, Cn or apud June 4, 201b, assighe‘)\ tounse L

chded Tt “Heande 3s Yre.se,&.wiec, RP(\/o'\ X'\)‘\\) 35k, Ln 5 9.
14. On of ogaad Au\o)us*: 24,2010, atder e affx‘llw{:"

...q.—



O\?,ge)u}km'f; was ’%}m\ cCvaFel:awt ;%r c\ﬁr\iro\ 'EIM- ,‘jcmmse\ ’a‘eq {a\ ‘ﬁuﬂ&
ke did nat lave ey basis at @m{) fc%ﬁL $or a mental heabi
Agiensy. See RP (THE HovoRARLE 1RA 3. OHREG, SUb6E ) 14, Li 13-

3. |
15. On of amund SQYI;&M\':-Q" fo,ZOilp, a (¥ 2.T

H&u’}"ﬁ wons fuad, echich M':‘)W dc?em)m{-aﬂmllmkc way nat
fully appised o, havdsy beer, Tobl ot his frisl wes bl ol o
Hudt c\«:}; S-ee Rf{VO\ X\)H\) 532, (. 5- ¥+, RP VO.\Q(VN) 380, ln
19, @P Vel xuit) 381, 24, nor olxd 't Lot tadwm Juim tut

he oy ou newl nst mﬁg ok the CR 8.5 Heam pn the
Cirvamstones sumunding ony steteveds W mwde , 52 ep(Vol
Q(V\\\? IS Y2AH, Tw c\ei;w\ﬁt:f Géﬂ)éllom{: alwo qﬁ,emp{,w{ b waive
Coumel, see RP(Vol XVIL) 383, L. 2- 10, and talormad fhe Got
ek Ha cowt Crannet Joree @ussel bpan tum, see RP Vol(euitl)82,
L, 1%- ZS. _M Gurt U\E‘W‘ﬁl YQBQC&:/Q Wis waver Qacaum n‘*:

-~ wid ik Sk Te coulh act proceed wiltlud counsel, See p Vol (xutll
?)81, bw -5, et ﬁ\ﬂuﬁ\'\ no swda -R'\A-(\b 18 tn e vecerd, 5\«-2
e defendat was fuak ca.-«felﬁ)r_ 0n threr svzfcm’& OCCoons . Afler
the G 3.3 Hur{hﬁl ol cemamancel e ler Ho Jegem)m*:“dfrel\mt
(L St coartrom, s.ee RP(Vol yuil1) 423, L 21, 2% ; 2P 82423,
L 12, SR AEGRGEKED the Cost did nat &fizs forh i wwid
e vl Lyu{ﬁc\%, the C\ASY;&&X "Fac{s, conclusiony as 1o He OL‘JP :
fods and enclusions as to whetler the shatenent ov stalements
.beas[wm cdmissible aped the reasons tHharefor, See P (\/o\ )(\Ml),

‘ L ..8..



- On or mwand Sef{em‘aar F, 201, Wendh tna\ mweacel .
Ser EP(Vol X)) 523, Tl de§endas ~eppellat alerted te Cowt tuat
Wis tme pami 35 Ger Yeandle, aped flut Cier Yeand'e is p___«i Wis
olics, vtk P\m\,uml; fo RO 10.40. 0D ad G2 4.16E) sueb
ot mask 62 enbered tn e novotes oF He Court. See 2P Vol @|X>
535, 4~ 15.‘512,-&6:?01&“{3 abo et e Cb@x’t ol S{:q{.& Knew Jst
he is Yoer Y&*m\’{, aszgﬂ;‘e}cl to Kaows as er Vel 'e, See &P
(Vol Xi) 513, [ 35 - &Be SIS n X5 vp(Vol xtx) 539, Ln. 22725
T defendat (et Ha va‘i; gl Skt Mo sweh il he was Ee\j
C\Wllf)i,\m\ o~ a "Uurrl Cw\au)ei }n%rmﬁm. Sep KPQ/@\ X1X> 53, n 24~
Ep 283, (. 2. The Cowit entered o not 3@\&3 plea or Golatt oF
Yhe dfSendail, bofore the defendd was ever gven a coee o ples,
S M(}w{ eterel suwh ﬁ'f)l\‘{: Ster connsel rosel T, Huired amenred
informatirm tnto Jle recon, s EPOLXIN) 583, (n 2225, with BP
Vol 535, tn 24~ £P553,In 25. The defedent cbjected to e
) Co\,u‘.t‘s ?\u,S-QL P (ol %\X} SBY, (_mlt* 3, cond &SW\Q qt{ewr{&e
Yo wawe touasel, e T4, liv 3~S. T deSedet Han tned to
Aemur )‘Pw-gm.,’; to Rew 10, 40. 130 , 52 BP (ol X ISy, L 21~
P Svs, n 3. Tk dedendast Hen F[@,\l 3““'“3/3"% ?-PQ\/O\)UX)
59, Ln 14-20. Trel Cdc\dﬁ&d 0 Of arpusdd Ser*l,em(—,ox 14, 216,
See P Vel¥ ) 2053, Ln 2S. Radwys of Fack and (oncluiea oF

- A'L{-:mu, ('A[Q, 1A Pa:'n‘{‘_ 16 ;\erdr\, I s?mf:l C,({L “O‘ﬁbm\{t Fu.f)e, fF‘ﬁQ, \/b\f)-‘%{,

st LT g sl when such eves wamezl, an 1x Llled after
P\, evant.

._Cl.-.



lawo were never enterel b the Cosrt ot $ha close oy 1), S
2P 103~ 1032. e Cowk it geve an ora| opinten , Y2 Id.

13. On ‘of axpand Otlober BL,2018, e appotlant -
G\P,S{Qn{)anj‘, af? Ye,c\\u\ to Hle COM{ o} Aﬂ:&b , Divisis Oaz, (;rf e
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR WHATCOM COUNTY
THE STATE OF WASHINGTON, ) 14-1-01135-3
Plaintiff, ) No. 344-4-00435-3-
)
vs. ) DEFENDANT'S ACKNOWLEDGMENT
) OF RIGHTS
KIEER GARDNER, )
) Event# 14B45335
Defendant.
1. My true name is 1) GL\DGU‘Q‘
2. Myageis rbo

3. My lawyer's name is @ ""’\9 \.‘ C DLS&M é& N

4. | have been informed that | am charged with the crime(s) of BURGLARY FIRST
DEGREE, Class A Felony, FELONY VIOLATION OF A NO CONTACT ORDER,
Class C Felony, ASSAULT FOURTH DEGREE, Gross Misdemeanor and

~MALICIOUS MISCHIEF THIRD DEGREE, Gross Misdemeanor

the maximum penalty/penaities for which isfare 20 yrs/Life/$50,000 for the Class
A Felony ., 5 yrs/$10,000 for the Class C Felony , 1 yr/$5,000 for the Gross
Misdemeanor and 1 yr/$5,000 for the Gross Misdemeanor

5. | have been informed that;

a. | have the right to representation by a lawyer, and that if | cannot afford to pay for

a lawyer, one will be provided at public expense.
- | have the right to have my lawyer present during questioning and any statement

I make may be used at trial against me.

b. [ have the right to a speedy and public trial by an impartial jury m the place where
the crime is alleged to have been committed.

c. | have the right to remain silent before and during trial, and | need not testify
against myself.

d. I'have the right at trial to confront witnesses who testify against me.

DEFENDANT'S ACKNOWLEDGMENT OF RIGHT S Whatcom County Prosecuting Attomey
. 311 Grand Avenue Suite 201
RE: Kieer Gardner Bellingham, WA 93225
(360) 676-6784 )
(360) 738-2532 (FAX) (



@©; e. | have the right at trial to call witnesses to testify. These witnesses can be made

to appear at no expense to me.

f. | am presumed innocent untit a charge is proved beyond a reasonable doubt, or |
enter a plea of guilty.

g. | have the right to appeal a finding, after. trial, of guilt.

h. If | decide to plead guilty, | will have no right to trial on the charge to which | plead
guilty. All that will remain for the Court to do will be to sentence me. | will be
unable to appeal the question of my guilt on the charge to which | plead guilty.

';A /
Defenladd

The above statement was read by or to the Defendant and signed by or offered to the
Defendant for signature, in the presence of the undersigned.

DATED: Lofu] 1
Attorney for State (SRC) JudgefCommissioner
»
DEFENDANT'S ACKNOWLEDGMENT OF RIGHT S Whatcom County Prosecuting Attomey
311 Grand Avenue Suite 201
RE: Kieer Gardner Bellingham, WA 98225
(360) 676-6784

* (360) 738-2532 (FAX)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
" FOR WHATCOM COUNTY
STATE OF WASHINGTON,

Plaintiff, No. 14-1-01135-3

v.
KIER KEANDE GARDNER,

- NOTICE OF APPEAL

Defendant.
DOB 06/19/1984 .

COMES NOW the Defendant, KIER KEANDE GARDNER, by and through his attor-
ney, Alan Chalfie, Whatcom County Deputy Public Defender, and seeks review by the desig-
nated appellate court of the conviction and sentencing on one count of Burglary in the First
Degree, one count of Assault in the Second Degree, Domestic Violence, two counts of
Felony Violation of a No Contact Order, Domestic Violence, and one count of Malicious
Mischief in the Third Degree, Domestic Violence, and the Judgment and Sentence dated
October 18, 2016 _in the aboye-captioned cause_of action,.

DATED this 3 / —day of October 2016.

WHATGQM COUNTY PUBLIC DEFENDER

2z

ALAN CHALFIE, Bar No. 91001
Attorney fof Defendant/Public D er
215 North Commercial Street
Bellingham, Washington 98225

(360) 778-5640

SHANNON R. CONNOR

Attorney for State/Prosecuting Attorney
311 Grand Avenue Office, Second Floor
Bellingham, Washington 98225

(360) 778-57103

Notice of Appeal

KIER KEANDE GARDNER, DOC #875822
Washington Corrections Center - IMU

Post Office Box 900

Shelton, Washington 98584

360-426-4433

Whatcom County Public Defender
215 North Commercial Street
Bellingham, WA 98225

P age 71 360-778-5640
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FILED
5/21/2019
Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE
STATE OF WASHINGTON, No. 76042-4-|
Respondent, ORDER DENYING MOTION FOR
RECONSIDERATION
V.

KIER KEANDE GARDNER,

Appellant.

Appellant, Kier Keande Gardner, filed a motion for reconsideration of the opinion
filed on April 15, 2019. A majority of the panel has determined that the motion should be
denied.

Now, therefore, it is hereby

ORDERED that the motion for reconsideration is denied.

FOR THE COURT:




FILED
4/15/2019
Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, No. 76042-4-|

Respondent, DIVISION ONE

V. UNPUBLISHED OPINION
KIER KEANDE GARDNER,

Appellant.
FILED: April 15, 2019

ANDRUS, J. — Kier Keand'e Gardner' was convicted of two counts of felony
violation of a no-contact order (VNCO), as well as one count each of firth degree
burglary, second degree assault, and third degree malicious mischief. He
challenges the two VNCO convictions on double jeopardy grounds. He also
challenges the imposition of a 12-month community custody term in light of his 60-

month sentence on the felony VNCO convictions. Keand’e also seeks a waiver of

" In his Statement of Additional Grounds (SAG), Appellant contends Kier Keand’'e and
Gardner are two different individuals. This argument appears to be consistent with arguments he
repeatedly raised with the trial court, contending he was the “representative of Mr. Gardner.”
Although Appellant expressed a preference to be addressed as “Kier Ke'Ande,” “Kier Keand'e,” or
"Mr. Keand'e,” he admitted at arraignment that his full name was Kier Keande Gardner. And the
State produced testimony to establish that Kier Keand’e and Gardner are the same person, thereby
proving for criminal liability purposes, that Appellant, regardless of the name he answers to,

committed the offenses for which he was convicted.

Nonetheless, because Appellant has expressed a strong and consistent preference
regarding his identity—that he is Keand'e and not Gardner—we will refer to him as Keand'e here.
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any discretionary legal financial obligations (LFOs) based on his mental health
status.

In a Statement of Additional Grounds (SAG), Keand'’e argues the trial court
erred in not allowing him to plead guilty and in denying his request to represent
himself. He also argués there is insufficient evidence supporting the burglary
conviction.

Based on the State’s concession of error as to the felony VNCO convictions,
we remand for the trial court to vacate one of these convictions and to strike the
community custody associated with the remaining felony VNCO conviction.
Additionally, on remand, the trial court should determine whether Keand'’e’s mental
health status requires a waiver of LFOs under RCW 9.94A.777. We otherwise
affirm Keand’e’s convictions and sentence.

FACTS

Marilyn Gardner? had a no-contact order protecting her from Keand'e.
Charitie Wells, Keand'e’s girifriend, lived with Marilyn.

On October 5, 2014, Wells and Keand'e argued with each other via text
message for most of the day. That night, Wells was startled by a banging on the
front door. Wells, assuming Keand’'e was the person knocking, joined Marilyn in
her upstairs bedroom to avoid having to listen to him.

After five minutes, the banging stopped. Wells and Marilyn then heard a

loud noise that Wells described as a pop or a bang. Wells testified that it “freaked

2 Because Keand'e and his mother share a last name, we refer to Keand’e’s mother by her
first name, Marilyn, when necessary, to reduce any possible confusion between Keand’e and his
mother. No disrespect is intended.

-2.-
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[her] out because it was so loud.” She later discovered Keand'e had forced his
way into the home, damaging the sliding glass door in the process. Wells heard
Keand’'e rummaging in a silverware drawer in the kitchen, and then stomp upstairs.
She was so scared she backed herself into the corner on the bed behind Marilyn.

Keand'e appeared holding a kitchen knife with an eighf—inch blade. Marilyn
positioned herself between her son and Wells, to protect Wells. Keand'e stood
about a foot away from Marilyn, with the knife pointed downward, and he told his
mother that he just wanted to talk to Wells. Keand’e then pushed Marilyn aside.
Wells screamed as she moved to the other side of the bed. Marilyn tried to pull
Keand'e away but he brushed her off. Keand’e then cornered Wells and swung
the knife toward her like he was trying to stab her. Wells continued to scream for
help.

Marilyn was ultimately able to pull Keand'e off of Wells. Wells heard
someone outside yell that the police were on their way. Keand’e told his mother
and Wells to sit on the bed, calm down, and be quiet. He sat down with them, still
holding the knife. When Keand'’e loosened his grip on the knife, Marilyn grabbed
it and tossed it under the bed.

When the police arrived, Marilyn and Wells fled downstairs. Police and a
K-9 dog found Keand’e hiding under Marilyn’s bed. Wells later discovered that
Keand’e had nicked her several times with his knife when he waved it at her.

The State charged Keand’'e with several domestic violence crimes: one
count of first degree burglary, two counts of second degree assault, two counts of

felony VNCO, and one count of third degree malicious mischief. Following a bench
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trial, Keand'e was acquitted of one count of second degree assault and convicted
on all other counts.

Because of Keand'e’s extensive criminal history and aggravating factors
found by the court, it imposed an exceptional sentence of 130 months for burglary,
70 months for assauit, 60 months for both felony VNCO convictions, and 364 days
for malicious mischief. The trial court also imposed terms of community custody—
18 months each for the burglary and assault and 12 months for each of the felony
VNCO convictions. Keand'e appeals.

ANALYSIS

Keand'e, through counsel, challenges three issues on appeal: (1) whether
his convictions of two counts of felony VNCO violate double jeopardy, (2) whether
his 12-month community custody term for the VNCO crimes exceeds the time
allowed by statute, and (3) whether, in light of Keand’'e’s mental health, the trial
court erred by not waiving discretionary LFOs. The State concedes error as to the
first two issues and has no objection to a remand for the trial court to consider the
third. We conclude the concessions are well-founded and agree a remand is
appropriate for reconsideration of LFOs.

First, the two felony VNCO convictions arise out of the same “unit of
prosecution,” and both cannot stand. The Fifth Amendment to the United States
Constitution and article I, section 9 of the Washington State Constitution provide

protections against double jeopardy. State v. Brown, 159 Wn. App. 1, 9, 248 P.3d

518 (2010). These double jeopardy clauses prohibit the State from punishing an

offender multiple times for the same offense. State v. Linton, 156 Wn.2d 777, 783,
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132 P.3d 127 (2006). Claims of double jeopardy are questions of law that we

review de novo. State v. Hughes, 166 Wn.2d 675, 681, 212 P.3d 558 (2009).

Under the “unit of prosecution” test, double jeopardy precludes multiple
convictions for committing just one “unit” of the crime. State v. Adel, 136 Wn.2d
629, 634, 965 P.2d 1072 (1998). In Brown, this court held that RCW 26.50.110
punishes each separate contact with a protected party as a separate violation of a
no-contact order. 139 Wn. App. at 10-11 (each phone call occurring on
consecutive days constituted distinct violations of the protection order); see also

State v. Allen, 150 Wn. App. 300, 307, 207 P.3d 483 (2009) (same regarding

email).
However, a unit of prosecution may be either a single act or a course of

conduct. See State v. Tvedt, 153 Wn.2d 705, 710, 107 P.3d 728 (2005). For

example, this court identified contacts with a protected person over the course of

a single incident to be just such a course of conduct. State v. Spencer, 128 Wn.

App. 132, 137-38, 114 P.3d 1222 (2005).

In count 4, the State charged Keand’e with a violation of Marilyn’s no-
contact order by entering her home on October 5, 2014, in violation of RCW
26.50.110(5). In count 5, the State charged Keand’e with a violation of the no-
contact order by assaulting Marilyn in violation of RCW 26.50.110(4). The State
concedes that Keand'e's actions were a single course of conduct and thus
constitute only a single VNCO, and not two. We agree, and one of these two felony

VNCO convictions must be vacated.
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Second, the State concedes the trial court erred in imposing community
custody for the VNCO conviction. Under RCW 9.94A.701(9), a sentence of
confinement and community custody cannot exceed the statutory maximum term
for the crime. Keand’e’s conviction for violating the no-contact order is a Class C
felony. RCW 26.50.110(4)-(5). Class C felonies are punishable by a maximum
term of 60 months. RCW 9A.20.021(1)(c). The trial court sentenced Keand'e to
60 months of total confinement, plus 12 months of community custody. This it
cannot do under RCW 9.94A.701(9). We remand for the trial court to strike the
community custody term for Keand’e’s remaining felony VNCO conviction.

Lastly, Keand’e argues the trial court erred by not waiving his LFOs based
on his mental health condition. RCW 9.94A.777 provides that before imposing any
discretionary LFOs, a trial court must determine whether a defendant who suffers
from a mental health condition has the means to pay them. Our Supreme Court
held “that a trial court has a statutory obligation to make an individualized inquiry
into a defendant’s current and future ability to pay before the court imposes LFOs.”

State v. Blazina, 182 Wn.2d 827, 830, 344 P.3d 680 (2015). And the Court of

Appeals held that Blazina extends to a defendant who suffers from a mental health

condition under RCW 9.94A.777. State v. Tedder, 194 Wn. App. 753, 756-57, 378

P.3d 246 (2016). On remand, the trial court should consider whether Keand’e
suffers from a mental health condition, and if so, whether he has the ability to pay

discretionary LFOs. See id. at 757.
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Keand’e raises a myriad of issues in his SAG under RAP 10.10, only three
of which merit consideration here3>—(1) whether the trial court erred by refusing to
let him plead guilty, (2) whether the trial court erred by denying his request to
represent himself on the day of trial, and (3) whether sufficient evidence supports
his conviction for burglary.#

First, Keand'e argues the trial court erred by refusing to allow him to plead
guilty. “The court shall not accept a plea of guilty, without first determining that it
is made voluntarily, competently and with an understanding of the nature of the

charge and the consequences of the plea.” CrR 4.2(d); see also State v. Mendoza,

157 Wn.2d 582, 587, 141 P.3d 49 (2006) (guilty plea must be knowing, voluntary,
and intelligent). A trial court’s refusal to accept a guilty plea is within its sound

discretion. United States v. Crosby, 739 F.2d 1542, 1544 (11th Cir. 1984). We

will not disturb the ruling on appeal, unless the refusal is without justification and
thus an abuse of discretion. Id.

The trial court did not abuse its discretion in finding that Keand'’e’s decision
to enter pleas of guilty was neither knowing nor intelligent. Keand’e insisted that
he had “stipulated to the facts” so there was no need to have a trial. Keand'e
appeared convinced that if he pleaded guilty, he could merely pay a fine and be
released from custody. The trial court correctly determined that Keand’e
misunderstood the sentencing statutes.

Keand'e focuses on the language of RCW 9A.20.021, which sets out the

maximum sentences for crimes—both for confinement and for monetary fines.

3 We conclude the other issues Keand’e raises in his SAG lack merit.
4 Keand'e also filed several pro se motions related to his SAG, RAP 17.1, which we deny.

-7-
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Keand'e claims that the “or” in RCW 9A.20.021 allows the trial court to punish him
by confinement or by fine, and factoring in the rule of lenity requires that the
interpretation most favorable to him—being punished solely with a fine—be
adopted.

Keand'e, however, ignores the sentencing ranges set out in the Sentencing
Reform Act of 1981 (SRA), chapter 9.94A RCW. Unless a statutory exception
applies or a standard range sentence has not been established, trial courts shall
impose sentences within the standard range. RCW 9.94A.505(1)-(2)(a)(i). For
Keand'e, with his extensive criminal history and extraordinarily high offender score,
the SRA mandates he serve some time in confinement. RCW 9.94A.530; RCW
9.94A.510. Keand'e’s inability, or refusal, to understand this concept showed that
he did not understand the consequences of the plea, rendering his guilty plea
unknowing and unintelligent—no matter how voluntary it may have been.
Therefore, the trial court did not err in refusing to accept his plea.

Next, Keand’'e contends the trial court erred by denying his request to
represent himself. Keand’e’s right to represent himself is protected by the Sixth
Amendment of the United States Constitution and article [, section 22 of the

Washington State Constitution. Faretta v. California, 422 U.S. 806, 819-21, 95 S.

Ct. 2525, 45 L. Ed. 2d 562 (1975); State v. Madsen, 168 Wn.2d 496, 500, 229 P.3d

714 (2010). When a defendant who has been found competent to stand trial seeks
waiver of counsel, the waiver of counsel must be voluntary, knowing, and
intelligent. In re Rhome, 172 Wn.2d 654, 667, 260 P.3d 874 (2011). In determining

whether a waiver of counsel is knowing and intelligent, the trial court may consider
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a defendant's mental health history and status when competency has been
questioned, even where the defendant has been found competent to stand trial.
Id.

The trial court’s decision to grant or deny a defendant’s request to represent

himself is reviewed for abuse of discretion. State v. Curry, 191 Wn.2d 475, 483,

423 P.3d 179 (2018). A trial court abuses its discretion only if its decision is
manifestly unreasonable, rests on facts unsupported in the record, or was reached
by applying the wrong legal standard. |d. at 483-84. We give great deference to
the trial court’s determination. |d. at 484. Even if we disagree with the trial court’s
ultimate decision, we do not reverse that decision unless it falls outside the range
of acceptable choices because it was reached by applying the wrong legal
standard, it rests on facts unsupported by the record, or it is manifestly
unreasonable. Id. Moreover, self-representation determinations must be made on
a case-by-case basis, taking into consideration the circumstances of each request.
Id. at 490.

We conclude the ftrial court did not abuse its discretion when it denied
Keand'e’s request to represent himself at trial. Keand’e first moved to represent
himself on June 4, 2015. The trial court granted this motion in an oral ruling. On
June 24, 2015, the trial court held a hearing to address objections Keand’e had to
the written order documenting the ruling. During the hearing, the trial court
struggled to control Keand’e and considered appointing standby counsel for him
over his objection. Keand'e continued to interrupt the trial court and to object to

everything the court said. The trial court had to suspend the hearing and could not
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proceed to arraign Keand'e on the third amended information because of his
disruptive behavior. Before recessing, the trial court agreed not to appoint standby
counsel.

The next day, the Whatcom County Sheriff's Office sent a memo to the trial
court, expressing “serious concerns” over whether the Sheriff's Office could
accommodate Keand'e's self-representation. The Chief indicated Keand'e was
unable to follow the rules of the court system and his misunderstanding about
these rules was interfering with his ability to adequately represent himself.
Specifically, the Sheriff's Office notified the court that Keand’e asserted he was not
Keand'e and had refused to identify himself to deputies, claiming his name was
“private property.” The Chief also expressed concern, confirmed by Corrections
Mental Health Staff, that Keand’e “may have some underlying behavioral health
issues that are hindering his abilities to make reasonable decisions and
understand how to utilize the processes of our criminal justice system to move his
case forward.”

The trial court set a hearing for July 1, 2015, to reassess Keand’e’s ability
to represent himself given his disruptive behavior during the earlier hearing, but
Keand'e declined to attend the hearing. The trial court found good cause to
reverse its decision to allow Keand'e to represent himself, and reappointed
Keand'e’s former attorney to represent Keand'e. The trial court ordered a
competency evaluation of Keand’e. In fact, twice in less than six months, the trial
court entered orders staying the proceedings and ordering mental heaith

evaluations for Keand'e. Doctors at Western State Hospital were only successful

-10 -
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in observing Keand’e from afar, as he would not cooperate with the evaluations.
Doctors, including a private physician retained by Keand’e’s public defender, found
Keand’e competent to stand trial.

On the first day of trial, September 6, 2016, Keand’e claimed he had waived
his right to counsel. The trial court indicated it had found he was not capable of
proceeding without counsel and did not reconsider this decision. Keand'e's
demeanor then became even more combative, and he eventually proclaimed he
was “done with this” and told the trial court that it was not proceeding without him,
even though he was voluntarily absenting himself from the courtroom.

The trial court's decision to reappoint counsel for Keand’e and its refusal to
allow him to represent himseif during trial was not manifestly unreasonable. First,
the record amply reveals that Keand’e’'s mental health condition interfered with his
ability to represent himself.

Second, the “right of self-representation is not a license to abuse the dignity
of the courtroom. Neither is it a license not to comply with relevant rules of
procedural and substantive law.” Faretta, 422 U.S. at 834 n.46. The trial judge
may “terminate self-representation by a defendant who deliberately engages in

serious and obstructionist misconduct.” 1d.; see also Madsen, 168 Wn.2d at 509

("A court may deny pro se status if the defendant is trying to postpone the

administration of justice.”); accord United States v. Weast, 811 F.3d 743, 748 (5th

Cir. 2016) (upholding trial court’s refusal to allow defendant to represent himself
due to “obstreperous conduct,” including refusing to answer basic questions, such

as his name, and “interrupt[ing] the court ad nauseam”), cert. denied, 137 S. Ct.

-11 -
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126, 196 L. Ed. 2d 99 (2016). In 2015, when the trial court reversed the decision
to allow Keand’e to represent himself, it did so only after Keand'e engaged in
persistent disruptive behavior during legal proceedings he attended and refused
to attend other proceedings. Keand'e refused to accept the trial court's clear
directions regarding how to conduct himself in the courtroom or its clear summary
of applicable law and rules of procedure. For these reasons, the trial court did not
abuse its discretion in refusing to allow Keand’e to represent himself before or
during trial.

Lastly, Keand’e maintains insufficient evidence supports his conviction for
burglary, arguing he did not enter his mother’'s home with the intent to commit any
crime. “The standard of review for a challenge to the sufficiency of the evidence
is whether, viewing the evidence in the light most favorable to the State, any
rational trier of fact could have found the essential elements of the crime beyond

a reasonable doubt.” State v. Sweany, 174 Wn.2d 909, 914, 281 P.3d 305 (2012)

(internal quotation marks omitted). Keand’e was convicted of burglary in the first
degree, domestic violence. A person is guilty of burglary in the first degree:
if, with the intent to commit a crime against a person or property
therein, he or she enters or remains unlawfully in a building and if, in
entering or while in the building or in immediate flight therefrom, the
actor . .. (a) is armed with a deadly weapon or (b) assaults any
person.
RCW 9A.52.020(1).
There was substantial evidence at trial from which a rational fact-finder

could conclude that Keand’e entered or remained in his mother's home unlawfully

with the intent to assault Wells or his mother. He was overheard rummaging in the

_12.-
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silverware drawer in the kitchen before he climbed the stairs and was seen holding
aknife. A rational fact-finder could conclude he formed the intent to commit assault
by intentionally seeking out a weapon. The evidence also supports a finding that
the knife was large enough to constitute a deadly weapon. Finally, Wells’s
testimony supports a finding that Keand’e assaulted her and his mother while
present inside his mother's home. For these reasons, we conclude there was
sufficient evidence to support the burglary conviction.

We remand to the trial court to vacate one of the two felony VNCO
convictions, to strike the 12-month community custody term on the remaining
VNCO conviction, and to consider whether Keand’e has a mental health condition
sufficient to require a waiver of discretionary LFOs under RCW 9.94A.777.
Otherwise, we affirm Keand’e’s remaining convictions.

Affirmed in part, reversed in part, and remanded for further proceedings

consistent with this opinion.

WE CONCUR:

'1'“\/[/\\/ ‘g/ . %m _ACT
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